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such a statement must be published upon a proper occasion and in 
a proper manner, and solely for the purpose of protecting some 
interest, or the defense of privilege will fail. The absence of any 
one of these essentials is fatal to the defense. 



SALES OF MERCHANDISE IN BULK. 

The remarkable rapidity with which the legislatures of the 
different states have passed laws favoring certain classes of people, 
has kept in the public eye the ever vexatious question of the proper 
limitations upon the police power of the state. And as this is nec- 
essarily a question of opinion and discretion, we are not surprised 
at the conflicting decisions on that subject. The recent case of 
Wright v. Hart, 34 N. Y. Law Journal, 165, (N. Y. Ct. of App.). 
seems contrary to the weight of authority, but was decided con- 
sistently with the position the courts of New York have taken, in 
tending to regard such legislation as unconstitutional. 

The case turned on the constitutionality of a New York statute, 
Laws of 1902, c. 528, which provides that a sale of an entire stock 
of merchandise, or any portion of merchandise, other than in the 
ordinary course of business, shall be fradulent and void unless the 
seller and purchaser shall, at least five days before the sale, make 
an inventory as therein provided, and unless the purchaser shall 
make certain inquiries of the seller and give the creditors of the 
seller notice. In this case the plaintiff, a trustee in bankruptcy, 
sought to set aside the sale of his bankrupt's stock of goods to 
the defendant, on the ground that it was made without complying 
with the provisions of the statute. The Court of Appeals, by a 
scant majority, reversing a like majority of the Appellate Division, 
sustained the defendant's demurrer, holding that the statute is in- 
valid because (1) it deprives the vendor and vendee of liberty and 
property without due process of law, by interfering with the free- 
dom to contract; and because (2) it deprives them of the equal pro- 
tection of the laws, in that the provisions of the act are aimed at 
merchants only and do not affect any other class of the community. 

In his majority opinion, Justice Werner, strongly condemns the 
constant legislative encroachments upon the rights and liberties of 
the citizen under the guise of its police power. "Such a statute," 
he says, "sweeps away the constitutional rights of liberty and prop- 
erty of a limited class of citizens who are entitled to the equal pro- 
tection of the laws with all other citizens." It denies the right of 
a specified class of citizens to sell a particular kind of property; it 
makes no distinction between honest and dishonest sales; it re- 
stricts the right of contract so as to deprive property of its 
characteristics as such. The right to use, buy, and sell property is 
protected by the Constitution, and when the law destroys its value 
and strips it of the attributes by which alone it is distinguished as 
property, the owner is deprived of it according to the plainest in- 
terpretation of the constitutional provisions enacted expressly to 
shield personal rights from the exercise of arbitrary power. 
Wynehamer v. People, 13 N. Y. 378-389. 
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In a strong dissenting opinion, Justice Vann contended that 
such a statute is a valid exercise of the police power in that it 
was passed to prevent fraud and is similar to acts passed in re- 
lation to chattel mortgages and conditional sales, and being uni- 
form in its effect upon all persons to whom it applies is not in- 
valid because it applies to a limited number. And in the first case 
decided on this subject, the court held that such an act was not in 
restraint of trade, as the act in question did not prevent the sale of 
stocks of goods in bulk, but merely restricts the application of the 
proceeds when the stocks are sold in that manner. McDaniels v. 
Connelly Shoe Co., 30 Wash. 549. 

On the other hand, in Miller v. Crawford, 20 Ohio, St. 207, 
such a statute was declared unconstitutional because it place an 
unwarrantable restriction upon the rights of the individual to 
acquire and possess property, and because it discriminated in favor 
of a limited class of creditors. It is to be noticed, however, that 
this statute went further than the others in that it made the 
violation of its provisions a misdemeanor punishable by fine and 
imprisonment. 

In considering a similar statute, which exempted from its oper- 
ation, however, sales by executors, public officers, etc., the court in 
Squires & Co. v. Tellier, 185 Mass. 18 remarked, "The object 
of this statute is like that of our numerous statutory provisions, 
which authorizes attachments on mesne process and require nothing 
unreasonable." But under such circumstances, the property in 
most cases ought not to be sold in bulk without first giving 
creditors an opportunity to consider what ought to be done with 
it. And the Connecticut court, in upholding such a statute, asserted 
that the legislature undoubtedly has power to adopt reasonable 
measures to prevent fraud in the sale of merchandise and such an 
act is clearly within that power. Walp v. Moor, 76 Conn. 515. 
And even admitting that such a law applies alone to merchants 
and not to other persons, such as farmers, traders, etc., it is a valid 
exercise of police power because it prevents fraudulent practices 
and secures to creditors a just participation in the distribution of 
the assets of such merchants. Neas v. Borches, 109 Tenn. 398. 
But Justice Wilkes, in his dissenting opinion in that case remark- 
ed that "to take from property its chief element of value, and to 
deny to the citizen the right to use and transfer it in any proper 
and legitimate manner, is as much depriving him of his property 
as if the property itself were taken." 

In Block v. Swartz, 2J Utah 387, as in the Ohio case, where 
noncompliance with the statutory provisions was made a crime, 
such a statute was held unconstitutional, since it did not apply to 
sales of the same character by merchants not owing debts, but 
applied to, and renders criminal, similar sales by merchants who 
are debtors. But an act which made such sales prima facie and 
not conclusive evidence of fraud was adjudged valid, the consti- 
tutional question not even having been raised by the highest courts 
in Maryland and Wisconsin. Hart v. Roney, 93 Md. 432; Fisher 
v. Hermann, 118 Wis. 424. 
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Thus though within the past two years twenty states have 
passed such statutes, in the majority of which they were upheld, 
yet the law on the subject is by no means settled and until the 
Supreme Court of the United States passes upon it, the question 
whether such acts transcend the proper sphere of the police power 
will continue to form the subject of conflicting decisions. 



We wish to call attention to an error in the November issue, 
where the article entitled, "International Agreements Without the 
Advice and Consent of the Senate," was attributed to James T. 
Barrett, instead of James F. Barnett, as it should have been. 



